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How Supreme Court Opinions are Prepared 


REMARKS OF SUPERIOR COURT JUSTICE JESSE W. CURTIS, 
AT DEL MONTE CONVENTION 





meeting of the judges at Del Monte.” 





Following the Del Monte Convention, the BULLETIN requested of Justices Preston 
and Curtis copies of their remarks before the meeting of Superior Court Judges. 
It has received, up to the time of going to press, the following statement by Justice 
Curtis, which, he says, “‘contains substantially the remarks made by me at the 








I was greatly surprised to hear the state- 
ment made by the principal speaker of this 
afternoon, that the opinions of our Supreme 
Court are what he has chosen to term “one 
man decisions.” I cannot permit that state- 
ment to go unchallenged, for it does not 
represent the true condition under which 
the opinions of the Supreme Court are pre- 
pared and finally adopted by the court. 

The statement made may perhaps best be 
answered by a brief outline of the manner 
in which the court carries on its work. In 
the first place all cases decided by the court, 
with rare exception, are placed on the cal- 
endar for argument. A large number of 
these cases are thoroughly argued by coun- 
sel for the respective parties before the en- 
tire court. After argument, the cases are 
distributed under the direction of the Chief 
Justice to the several members of the court 
for consideration and for the writing of the 
opinion. As all lawyers know, by reference 
to the printed minutes of the court, regular 
conferences are held of all the members of 
the court on Monday and Thursday of each 
week. These conferences begin at 10:00 
o'clock in the morning and continue until 
the work before us is finished. Generally 
these conferences are over by noon, but not 
infrequently they extend far into the after- 
noon. At these conferences, among other 
things, we consider and pass upon petitions 
for writs of review of orders of the Rail- 
road Commission or awards of the Indus- 
trial Accident Commission, or for writs of 
mandamus, prohibition, etc. At each of 
these conferences a roll of the cases in 
which decisions are due during the current 
month is called by the Chief Justice. I will 
discuss the purpose of this later. 

Before taking up in conference any peti- 
tion for transfer from the District Court of 
Appeal or any original petition, a copy of 
the petition, together with any answer filed, 
Is given to each member of the court, and 


also, in case of petitions for transfer, a copy 
of the decision of the District Court of 
Appeal. Besides this, these petitions in their 
order are assigned to the several members 
of the court, each justice taking every sev- 
enth one. The member of the court to whom 
the petition is assigned is required to pre- 
pare and have circulated to each of his asso- 
ciates a memorandum or statement as to the 
merits of the petition, setting forth briefly 
the facts of the case, the law applicable 
thereto and his recommendation as to the 
disposition to be made of the petition. So, 
when the matter comes up in conference, 
each member of the court is prepared to 
discuss the merits of the case, having read 
and studied the petition and answer, and in 
case of petitions for transfer, the opinion 
of the District Court of Appeal, also having 
had the benefit of the memorandum pre- 
pared by his associates to whom the petition 
was assigned. After discussion and consid- 
eration, and I assure you that this is not 
always brief, a vote is taken upon the peti- 
tion. If it receives four or more. votes, it 
is granted and thereafter placed on the cal- 
endar, and after further argument, if coun- 
sel so desire, it is submitted for decision. 
It will thus be seen that every case trans- 
ferred for decision from the District Court 
of Appeal, and every case brought by orig- 
inal petition, before it is even argued, 1s 
thoroughly discussed and considered by all 
members of the court in conference. This 
class of cases comprises more than one-half 
of all the cases decided by the court, and 
in each and every one of these cases the 
writer of the opinion has had the benefit of 
the fullest discussion of the case by his 
fellow members. 

Regarding the remaining cases, as said 
before, at our bi-weekly conferences the list 
of cases in which decisions are due during 
the current month, is called by the Chief 
Justice, and an opportunity is given to any 
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DETROIT BAR ASSOCIATION’S NEW PUBLICATION 


The first number of the “Detroit Bar Quarterly,” official organ of the Detroit 
Bar Association, has just come to THE BULLETIN Committee. The issue is of 
particular interest to the Los Angeles Bar Association, by reason of the fact that 
inquiry was made to THE BULLETIN by the Detroit Association some time ago 
as to the plan and publication of our own official organ, in response to which com- 
plete information was furnished. 

The leading article deals with the practice of the law by Detroit Trust Com- 
panies and the steps being taken by the Bar Association to stop the practices 
complained of. By far the largest space is given to an article on the California 
State Bar, its organization and operation. This is reprinted from the Detroit 
News story by a special correspondent sent to California by the newspaper to 
study the workings of the State Bar. 


JUDGE CORDOZO AWARDED ROOSEVELT MEDAL 
FOR DISTINGUISHED SERVICE 


One of the 1931 Roosevelt Medals for Distinguished Service has just been 
awarded to Judge Benjamin N. Cordozo, Chief Judge of the New York State 
Court of Appeals. Said the New York Times, in commenting on the award: 

“There are some momentous legal decisions that might be written in Sanskrit 
and be as intelligible. They may be paths, but they are verbal labyrinths at the end 
of which a minotaur devours all understanding. Once every generation or so 
comes a great judge who knows his way about these mazes and does not construct 
more of them. His opinions are expressed not in tortuous phrases, but in singing, 
English prose. They are not only correct, just law but pieces of literature. Such 
are the opinions of Mr. Justice Holmes and such—for his generation is fortunate 
in having two outstanding judges—are the opinions of Judge Cordozo.” 
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member of the court who desires to have 
any case under submission brought up for 
discussion or who is having any difficulty 
in writing the opinion in any case assigned 
to him, to bring such case before the con- 
ference and have it considered by his 
associates. Furthermore, any member of 
the court may at any conference, or he 
may have a conference called for that par- 
ticular .purpose, bring up for discussion 
any case under submission, whether that 
case is assigned to him or not, and at 
whatever stage of the proceeding the case 
has reached. In this way, substantially every 
important case, and every case in which a 
close point of law is involved, is considered 
by the members of the court in conference, 
and the writer of the opinion is given the 
benefit of the judgment and advice of his 
associates. 

There is a very small number of cases 
which are not brought before the confer- 
ence. These.are few in number and of slight 
importance or involve no intricate point of 
law. But even these cases are passed upon 
by the court as a whole and by each and 
every member. In these cases, as well as 
all other cases, the member to whom an 
individual case is assigned, after writing the 
opinion, passes it along to his associates 
with the entire record in the case. It is the 
duty of each of the remaining members of 


the court to conscientiously read and exam- 
ine carefully this opinion and in the light 
of the briefs of the parties and the record 
of the case before him, to decide whether 
the opinion written by his associate correctly 
states the law applicable to the facts of that 
particular case. If in his judgment it does, 
he affixes his signature thereto and passes 
it on to those who have not examined it. 
If it does not meet with his approval, he, 
of course, refuses to sign it. The refusal 
of one member of the court to sign an 
opinion, or his dissent thereto, usually re- 
sults in a conference in which the merits 
of the case are further considered. If at 
this conference, four or more members of 
the court approve and sign the opinion as 
written, it is filed as the opinion of the 
court. If four members of the court do not 
so approve, one of those dissenting rewrites 
the opinion. It will, therefore, be seen that 
the cases which are not considered in con- 
ference, although few in number and in- 
volving no important question of law, re- 
ceive the individual consideration and study 
of every member of the court. 

I, therefore, disagree with the statement 
made by the speaker of the afternoon, and 
I unhesitatingly say and affirm that the 
opinions of the Supreme Court of the state, 
as written and approved and finally adopted 
by the court, express both the individual 
and collective judgment of the entire mem- 
bership of the court. 








TWO TRUSTEES APPOINTED 


Clyde C. Shoemaker and Earle M. Daniels have been appointed by the Board 
of Trustees, as members of the Board, to fill the vacancies caused by the resig- 
nations of Clement L. Shinn, recently appointed judge of the Superior Court, 
and Arthur M. Ellis. The new trustees will serve until the next regular election 


in January, 1932. 


NEW MEMBERS OF THE ASSOCIATION 


The following have been elected members of the Bar Association : 


Eugene M. Elson 
Maurice M. Sattinger 
Elbert A. Hessick 


Michael G. Luddy 
Scott N. Thompson 
Howard Corvin 


DECEASED MEMBERS 


Lee Combs 
Herbert S. Laughlin 


James G. Scarborough 


September 29, 1931 
September 29, 1931 
October 5, 1931 
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“The State Bar and Congestion in the Courts” 





the address in its entirety. 





EMPHASIZED BY PRESIDENT SLOSSON IN HIS ADDRESS BEFORE 
THE DEL MONTE CONVENTION. 


The address of President Leonard B. Slosson before the Del Monte conven- 
tion contained many suggestions for the improvement of the bar and the admin- 
istration of justice, of interest to all members; none, perhaps, of greater moment 
than the handling of litigation in the courts. 
part, the remarks of the retiring President on this and other subjects affecting the 
profession. It is to be regretted that our space is not adequate for the printing of 


REFORMS SUGGESTED 


THE BULLETIN is able to publish, in 








RELIEVING THE CourRTS 


There are two practical problems that in 
my judgment should engage the constant 
thought and energy of the organized bar. 
30th are within the primary purposes of 
the Act which created the State Bar. One 
is the improvement of the Bar itself, the 
raising of the general tone and standards of 
the profession and the proficiency of its 
members. The other is the administration 
of justice, particularly in the handling of 
litigation in the courts and in the selection 
of the judiciary. 

We hear much of the congestion of busi- 
ness in the courts of our large cities. Relief 
is demanded. Trials are deferred a year or 
more after the cases are at issue. Appeals 
are concluded two or three years after judg- 
ment, often resulting in reversals, with an- 
other trial, another appeal, sometimes an- 
other reversal, with the successful litigant 
in the end denied any substantial results of 
victory. More courts are added, but they 
seem only to take up the slack for a period 
and then we lapse back in the old condition 
again, and with more trial courts more con- 
gestion occurs in the appellate courts. We 
have been obliged in Los Angeles County to 
increase the number of our judges to fifty 
(50) Superior Court Judges and thirty (30) 
Municipal Court Judges. The burden of 
maintaining this great number of judges 
and their court staffs is heavy, yet the pros- 
pect seems to be that the volume of litiga- 
tion will increase. While simplification of 
procedure and improvement of the mechan- 
ics of assigning cases will do something 
towards expediting business in the courts, 
the possibilities in that direction are not, in 
my judgment, very considerable. The great- 
est possibilities are to be found in improving 
the efficiency and increasing the industry of 
the judges and the members of the bar who 
try the cases. 


TRAINED TRIAL LAWYERS NEEDED 


The trial of contested cases ought to be 
intrusted exclusively to lawyers who are 
trained experts in trial work, instead of, at 
present, to anyone admitted to practice who 
can get a client who has a law suit, regard- 
less of his aptitude for trial work, his ex- 
perience, or his general competency. 

In earlier days when life was a simpler 
matter, populations not so congested, and 
the volume of litigation relatively small, 
there was plenty of time to try lawsuits. 
Litigants who saw fit to intrust their law- 
suits to inexperienced or incompetent law- 
yers were the only ones affected. If two or 
three days were taken to try a case that 
should have been tried in one, only the liti- 
gant and the lawyers engaged in it were 
concerned about it. Not so now. In our 
great cities other litigants are now con- 
cerned by these delays. The trials of their 
cases are unduly postponed when time is 
wasted in the trials preceding them. The 
public is concerned with the question of the 
efficiency of the Courts when it must mul- 
tiply its judicial machinery to take care ot 
thousands of lawsuits. 


The state has a great investment in court 
houses, equipment and libraries maintained 
for the purpose of determining disputes be- 
tween litigants and the trial of criminal 
cases. The expense of maintaining the 
courts is burdensome. Yet we permit the 
working crew that mans the litigation 
through all this elaborate machinery to be 
made up of lawyers of every class of skill 
and knowledge, some competent, some who 
may be competent in time, and some who 
never will be. 

We have opened the doors of our pro- 
fession to those admitted in other states, ac- 
cepting their certificates from such states 
as sufficient warranty of their moral and 
intellectual qualifications, and we have per- 
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mitted them to conduct litigation in our 
courts with no more than a general knowl- 
edge of our procedure or modes of practice. 
We permit inexperienced attorneys to em- 
bark on the trials of cases, with the result 
that the judges must often go to their assist- 
ance in order that their clients may not be 
wholly denied an opportunity to have their 
causes heard. The result is a great loss in 
time and dissatisfied clients who have lost 
their cases by reason of the lack of trial 
ability on the part of their attorneys or lack 
of knowledge of our methods of practice. 
The dissatisfaction with the incompetent 
attorneys in time begets criticism of the 
courts and all members of our profession. 


LENIENCY CRITICISED 


I recall no criticism of the State Bar quite 
so vigorous, although unwarranted, because 
the State Bar had then no control over the 
matter complained of, as that which I have 
heard from the lips of a Judge of our Su- 
perior Courts respecting our leniency in per- 
mitting the admission of attorneys on cer- 
tificates from other states, without any ex- 
amination as to the applicants’ knowledge 
of our procedure and practice. I would not 
be inhospitable towards those of our 
brothers from other states, but I would re- 
quire of them as a qualification for ad- 
mission a satisfactory showing of sufficient 
knowledge of our procedure to properly 
conduct a case through our courts. This 
showing may now be required. Admissions 
on certificates from other states are under 
the provisions of the State Bar as amended 
in 1931, within the control of the State Bar. 
It may now require applicants admitted in 
other states and presenting such states’ cer- 
tificates here to pass examinations whenever 
in the judgment of the committee the facts 
‘seem to warrant such requirements. 


FITNESS FoR TRIAL WorK DEMANDED 

It seems to me that special and rigorous 
examinations should be made of those who 
wish to engage in trial work, and trial work 
should be confined to the class who are able 
to qualify. Something in the way of an 
apprenticeship should be served. I am not 
without sympathy for the young men and 
women just admitted to the bar. In fact I 


have a great deal of sympathy for them. I 
do not wish to unduly hamper their prog- 
ress in their profession, but if they wish 
to choose trial work as the branch of the 
profession in which they will labor they will 
be the better equipped for it if they serve an 


apprenticeship under experienced trial law- 
yers for a period of years. In the field of 
surgery an interneship is required after 
graduation, and I am told that the tendency 
is to lengthen the term of it; the value of 
that experience seems obvious. The value 
of a similar apprenticeship in the law seems 
obvious. 

I understand that Pennsylvania, New Jer- 
sey, and some of the other states, require 
applicants for admission to practice to 
spend a period of time in the law office of a 
practicing lawyer or firm of lawyers in 
gaining the practical experience which will 
equip them to enter upon the practice. The 
periods required in those states seem too 
brief—they should be for at least one year, 
and preferably longer. If, after having 
been permitted to engage in trial work, the 
applicant’s proficiency should not be main- 
tained to a certain standard, he should be 
dropped from the rolls of trial attorneys. 
In that way a class of highly skilled trial 
lawyers would be built up—lawyers who 
could enter upon the trial of a case know- 
ing what the real issues were, what evidence 
was available, and how to present the evi- 
dence, and thereby be able to try the case in 
a minimum of time. I believe the results of 
such a system would be that the trial work 
would attract members who are well adapt- 
ed to that character of work who now feel 
that it is not remunerative because of the 
waste of time spent in waiting for an oppor- 
tunity to go to trial. 


TRIAL PREPARATION WOEFULLY PREVALENT 


Preparedness for trial might be expected 
of a class of lawyers who devote themselves 
to trial work, and lack of preparation is 
now woefully prevalent. Of course, there 
is no means of determining with any def- 
initeness the amount of time of our courts 
which might be saved if all litigants were 
represented by skilled trial lawyers, but ex- 
perienced trial judges have ventured esti- 
mates to me of very substantial savings in 
time now spent in trials. Relief to the ap- 
peilate courts would follow if only skilled 
trial lawyers conducted litigations. The 
records on appeal would become less 
voluminous than at present. Only the es- 
sential things would be brought out at the 
trial. The briefs and arguments on appeal 
would be much more nearly confined to the 
essential questions involved in the appeal 
than is often the case now, so that the re- 
viewing court could readily ascertain the 
points at issue on the appeal without having 





to go 
little « 
with < 
courts 


The 
origin: 
once 2 
of sol 
the gr 
fessio: 
cases 
certail 
and 
carrie: 
no re 
time b 
work 
and o: 

The 
vantas 
A cut 
time \ 
trial 
courts 
the se 
arbitr: 
agenc 
now oO 
a frac 
cause 
ment 
sel to 
could 
time. 
would 
able | 
therel 
unrea 

It r 
same 
class « 
ing ca 
Possil 
both 
time 1 
of lat 
if the 
lawye 
reasol 
high « 
made 
Court 
justic 

y ‘ 
to the 
an es 
ficien 
their 





————__ 


“law- 
Id of 
after 
dency 
ue of 
value 
seems 


y Jer- 
quire 
e to 
» ofa 
rs in 
» will 
The 
1 too 
year, 
aving 
c, the 
nain- 
ld be 
neys. 
trial 
who 
now- 
lence 
- evi- 
se in 
ts of 
work 
dapt- 
feel 
r the 
)por- 


LENT 
ected 
elves 
mn is 
there 
def- 
yurts 
were 
} 
esti- 
ys in 
» ap- 
illed 
The 
less 
> eS- 
- the 
ypeal 
» the 
peal 
> re- 
the 
ving 





LOS ANGELES BAR ASSOCIATION BULLETIN 


Page 41 





to go through reams of testimony having 
little or no bearing on the essential points, 
with a vast saving of time resulting to the 
courts. 

ENGLISH TRIAL SYSTEM 

The proposai I make is, of course, not 
original with me. It will be recognized at 
once as on the order of the English system 
of solicitors and barristers, the latter being 
the group of skilled trial lawyers whose pro- 
fessional work is confined to the trial of 
cases in the courts. This division of work 
certainly has something to do with the speed 
and simplicity with which litigation is 
carried through the English courts. I see 
no reason why such a system may not in 
time be set up in California and be made to 
work to the distinct advantage of the bar 
and of the public. 

The suggestion seems to hold out ad- 
vantages to the bar of a practical nature. 
A cutting down to a reasonable period the 
time within which a suit may be brought to 
trial ought to result in a return to the 
courts as the most satisfactory agencies for 
the settling of disputes instead of. the use of 
arbitration boards and_ other special 
agencies. Litigants with just causes who 
now often abandon them or compromise for 
a fraction of what they are entitled to be- 
cause of the long period before a final judg- 
ment may be expected, would employ coun- 
sel to prosecute their claims in court if they 
could be determined within a reasonable 
time. Defendants without honest defenses 
would not be able to put off for intermin- 
able periods the hour of accounting and 
thereby discourage plaintiffs into making 
unreasonable compromises. 

It may be that it would develop along the 
same lines as the English system with one 
class of lawyers confining their work to try- 
ing cases, and the other class to office work. 
Possibly trial lawyers could continue to do 
both trial work and general office work; 
time would determine the ultimate division 
of labors. It appears to me, however, that 
if the trials of cases were intrusted only to 
lawyers of a class carefully selected by 
reason of their experience, competency and 
high character, a tremendous gain would be 
made on the ever growing business in the 
Courts and with a greater likelihood of real 
justice being administered. 

A class of lawyers confining their work 
to the trial of cases should in time develop 
an esprit de corps and a pride in the ef- 
ficiency and character of the members of 
their class and in the quality of their work. 


The delinquency of one member would 
seriously concern all and in the course of 
time it might not be expecting too much, at 
least it would be the goal to hope for, that 
the spirit which would prevail among those 
engaged in the trial of lawsuits would be to 
strive not for victory but for justice. There 
are difficulties in the way of establishing 
such a system, and a long period of time 
will be necessary to develop it, but it seems 
to me to offer far greater prospect for reliet 
to our congested courts than the alleged 
simplification of procedure and multipliga- 
tion of the courts. Increase in the number 
of courts would, of course, if carried far 
enough, solve the problem of speedy trials, 
but the cost would be too great. 

Such a system would provide a class 
from which judges might be selected. To 
be sure, it cannot be expected that the elec- 
torate or the executive would inevitably go 
to that class for judicial material, nor does 
it follow that a good trial lawyer will make 
a good judge, but certainly it would appear 
beyond question that in a numerous class of 
trial specialists there would always be found 
ample material for judicial selection, and 
the voters and appointing powers would 
naturally look there for the experience, 
learning and character desired for the 
judiciary. 

SELECTION OF JUDGES 

Another serious problem having to do 
with the administration of justice is that of 
the selection of judges. In the smaller com- 
munities where every citizen can draw his 
own conclusions as to the qualities of candi- 
dates from fairly close personal observation 
the problem is not so important. In the 
congested centers of population, however, 
where the voters can by no possibility have 
an acquaintance with all the applicants. the 
problem is an acute one. In Los Angeles 
County at the coming election there will be 
some twenty odd Superior Court judges to 
be elected. Undoubtedly most of the offices 
will be contested at the primaries by two 
and in some instances three and four candi- 
dates. The average voter called upon to 
make a selection from that number of can- 
didates will simply be lost. If he has any 
acquaintances among lawyers and desires 
to vote conscientiously he will probably 
make inquiry of these acquaintances and fol- 
low their suggestions. If not, he will prob- 
ably take the recommendations of his favor- 
ite newspaper or of some broadcasting pas- 
tor. Or he may throw up his hands in 
disgust and not vote at all on judicial offices. 
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‘So That They May Have More Time 


For General Practice” 


Attorneys who recommend the services of the Corporate Executor 
to their clients avoid the time consuming details of executorship... 
the complicated accounting . . . tax problems calling for expert atten- 
tion—receipts which must be obtained and filed . . . the perplex- 
ities of, what to pay, what not to pay ... and the final accounting 
... the detailed report required by the Court. 


Many Los Angeles attorneys while caring for all the legal matters 
of executorship are glad to advise their clients to name this Com- 
pany Corporate Executor. 
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The plight of the incumbent judges who 
have to run for re-election is such as to en- 
title them to the sympathy of the members 
of the bar. Campaign expenses, while lim- 
ited to nominal amounts by the statutes, 
from practical standpoints have to be of 
substantial proportions in order that the can- 
didates may make any showing at all at the 
election. It results in his having to have a 
campaign committee whose business it is to 
obtain funds. This is done by solicitation 
of the bar and private interests. The result 
is a nuisance to the members of the bar and 
a humiliation to the judge who is the bene- 
ficiary of the contributions. He finds him- 
self, or ought to, if re-elected, whenever a 
substantial contributor to his campaign ap- 
pears before him as counsel or as litigant, 
embarrassed. In many instances campaign 
committees have incurred expenses exceed- 
ing the amount of funds on hand and have 
gone into debt, and sometimes the hat has 
had to be passed after the election to make 
up the deficiency. This is a painful pro- 
ceeding to any judge who is at all sensitive, 
and a humiliation to the public as well. Ex- 
periments have been made in group con- 
tributions to be extended for all candidates 
who have the endorsement of the contribu- 
tors. The Los Angeles Bar Association has 
practiced that in one form or another for a 
number of elections with fairly satisfactory 
results, but certain candidates have under- 
taken to make capital out of this method 
for the purposes of arousing the prejudices 
of the voters and to benefit thereby as the 
result of the voting of the electorate on 
prejudice rather than on information or 
reason. 

An incumbent judge, unless he is adroit 
enough to get notorious cases or fortunate 
enough to have them occur in his court in 
due course, is it not at much greater ad- 
vantage by reason of his incumbency, how- 
ever competent may have been his judicial 
services, than a non-incumbent. If the trial 
of cases in which the public takes an inter- 
est and which are given much space by the 
newspapers occurs in his court occasionally, 
his name will be published frequently and 
he will have the benefit of the cumulative 
effect of having his name impressed upon 
the voters’ merhory so that when the time 
comes for his name to be submitted and 
voted enough of the voters will remember 
his name and vote for him, notwithstanding 
they may not have the slightest conception 
of his capacity as a judge. This results in 
a struggle on the part of judges to be the 


beneficiaries of notorious cases, and is a hu- 
miliating spectacle to those who look upon 
the judiciary as the fountain of justice. 


12-Year TERMS ADVOCATED 

It seems to me that some measure of re- 
lief from this situation may be had by ex- 
tending the terms of office of judges of the 
Superior Court from six years to twelve 
years, And in cases where a judge has been 
appointed to fill a vacancy caused by death 
or resignation, instead of requiring him to 
be elected at the next general election for 
the unexpired term of his predecessor to 
elect for a full term. By doing this we 
would preserve the alleged benefits of the 
present elective system and escape the al- 
leged evils of the appointive system. We 
have the recall if extreme cases should war- 
rant it. The twelve year term is no stranger 
in California. Judges of the Supreme Court 
and Appellate Courts serve for twelve year 
terms. No good reason occurs to me why 
Superior Court judges, who in many re- 
spects have a more important function than 
reviewing court judges, should not be 
elected for such periods. I realize that at 
once it will be argued that there will be no 
chance of getting rid of a poor judge, the 
recall being a procedure not likely to be 
used, but, I submit, that the danger of losing 
good judges through frequent elections is 
greater than the likelihood of retaining poor 
ones through less frequent elections. Poor 
judges are often good vote getters and good 
judges often poor vote getters. In case a 
judge’s original elevation to office should be 
by appointment to fill a vacancy made by 
death, resignation or removal, or a newly 
created office, then he should run at the 
next general election for a full term. It 
would result in a vast relief to judges. 
They could give to their judicial work much 
more of their undivided attention than now. 
As it is now, during the campaign period 
and the year or so immediately preceding 
it a judge is more or less distracted by the 
thought of running and by the campaign 
immediately at hand. His efficiency is im- 
paired. During the campaign he must for 
months run around the country night after 
night attending meetings ; an exhausting or- 
deal. 

SPECIALIST JUDGES 

If judges could look forward to terms of 
twelve years they ought then to be more 
disposed to assume a greater measure of 
specialization in their work; certain judges 
to handle certain kinds of cases in which 
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they would be familiar with the law. For 
instance, all mechanics’ lien suits to go to 
certain judges; cases involving taxes to go 
to certain ones, etc. Then specialist judges 
would not have to acquaint themselves with 
the law relating to such questions as they 
proceed with the trial. They could start 
the trial with a complete knowledge of the 
law involved in the cases of the character 
of the one then before them; and how re- 
freshing an experience that would be. As 
conditions are now, no judge in one of our 
large cities wants to confine himself to any 
particular line of cases, unless, perchance, 
the line is such as to produce from time to 
time cases of such public interest or notori- 
ety as to result in publicity, in which the 
judge will share. A judge trying nothing 
but mechanics’ lien cases, quiet title suits, 
or suits involving tax liens, could be the 
most expert and valuable of judges, yet 
after a term of six years confined to such 
cases scarcely anyone would know he was 


on the bench outside of the bar and such 
judges might be easily defeated. If terms 
were twelve years there could, I believe, be 
a very considerable amount of benefit ob- 
tained from specialization and the judges 
would not be disinclined to cooperate. 

With an efficient presiding judge in 
counties having several judges, with com- 
petent, independent and industrious judges, 
relieved of the nightmare of frequent cam- 
paigns, and competent and industrious trial 
lawyers, a tremendous saving of time and 
expense could be made in the handling of 
litigation in our courts. 

I respectfully submit to the Bar these sug- 
gestions for its consideration. I hope that 
something of practical value may be found 
in them. The demand for relief from the 
congested conditions in our Courts is grow- 
ing more pronounced. The public looks to 
the Bar for this relief. The Bar should not 
fail to exert itself to bring about some real 
and lasting improvements. 





OUT OF TOWN JUDGES SITTING IN 
SUPERIOR COURT 


Eugene P. McDaniel Yuba County 
Harry W. Falk Humboldt County 
J. T. B. Warne Tuolumne County 
Henry B. Neville Sierra County 


1932 ELECTION OF SUPERIOR 
JUDGES 


The terms of twenty-one incumbent Su- 
perior Court judges expire December 31, 
1932. In the September issue of THE ButL- 
LETIN it was stated that no judges would 
be elected in 1932. This was an error. As 
a matter of fact the offices of the twenty- 
one Superior judges whose terms expire at 
the close of the year, must be filled in 1932. 
The primaries will be held August 30, 1932, 
and the election in November. No Munic- 
ipal Court judges will be elected until 1933. 

The Superior Court judges whose terms 
expire in 1932, are as follows: 

Charles S. Burrell Guy F. Bush 
Charles S. Crail Charles E. Haas 
Walter S. Gates Francis J. Heney 
Ruben S. Schmidt Minor Moore 
Albert Lee Stephens Isaac Pacht 
Walton J. Wood Clement L. Shinn 
Lester Wm. Roth Lewis Howell Smith 
Robert H. Scott Carl A. Stutsman 
Charles D. Ballard Thomas P. White 
Georgia P. Bullock Henry M. Willis 
Frederick C. Valentine 


The Bar Association announces that the 
Committees on Pleading and Practice, Sub- 
stantive Law, Municipal Corporations, Pro- 
bate Law and Procedure and Criminal Law 
and Procedure are now well under way in 
their Fall meetings, and will consider any 
bills referred to them which did not pass 
the last session of the Legislature, and 
which any member or members feel should 
have passed. 


THE BULLETIN GOES ABROAD 


The Los Angeles Bar Association Bul- 
letin has, upon request, been placed on the 
regular mailing list to the following publi- 
cations &nd organizations: Chicago Bar 
Association, Indiana Law Journal, New 
Orleans Bar Association, Detroit Bar Asso- 
ciation, Association of the Bar of the City 
of New York, the Missouri Bar Journal, 
and the Cleveland Bar Association. 


The American Bar Association Journal, 
that eminent and official publication of the 
American Bar Association, in its May num- 
ber, quotes and comments editorially on the 
article of Judge Edward T. Bishop which 
was written for, and appeared in, the Febru- 
ary number of the Los Angeles Bar Bul- 
letin. 
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The Public and The Lawyer 


“WAYS AND MEANS OF INFORMING THE PUBLIC OF THE 
FUNCTIONS OF THE LEGAL PROFESSION,” ABLY 
PRESENTED AT STATE BAR CONVENTION 





Profession. 


issue. 


No single subject brought before the recent meeting of the State Bar at Del 
Monte received more general and enthusiastic approval of the attending members 
than did the report and recommendations of the state-wide committee of fifteen 
to devise Ways and Means of Informing the Public of the Functions of the Legal 
These recommendations were ably presented by Roland G. Swaffield 
of Long Beach, and discussed by Fred G. Athearn, chairman, and Mrs. Annette 
Abbott Adams of San Francisco, and Benjamin Harrison of San Bernardino. 
Chairman Athearn’s report is printed in the State Bar Journal, part Il, October 
Believing that the report and recommendations, as presented by Mr. Swaf- 
field, should be read by every lawyer, THE BULLETIN prints them in full. 














The Honorable Board of Governors 
of the State Bar of California: 


Your Committee to devise Ways and 
Means of Informing the Public of the 
Functions of the Legal Profession begs to 
report as follows: 


Your Committee is of the opinion that 
there is much information of vital interest 
to the public and important to its welfare, 
which can be well disseminated through the 
medium of the members of the Bar. The 
law is much misunderstood, and according 
to what is so often heard and read, there 
is said to be a growing disrespect for the 
law and the courts. In part this may be 
due to the failure of the law to keep step 
with progress and the failure of the Bar to 
purge our system of jurisprudence of anti- 
quated methods, but in the opinion of the 
Committee there is much concerning the ad- 
ministration of justice and the science of 
jurisprudence which is not accurately un- 
derstood by the public, but which on the 
contrary is in an astonishing degree often 
misunderstood by the public, in consequence 
of which, criticism is directed toward our 
system of jurisprudence and the members 
of the Bar, as well as our Courts of Justice. 
The Bar itself is confronted with many 
acute questions which vitally concern its 
future destiny. 

It is not necessary to here recite the many 
details in which the field of our profession 
has been encroached upon by lay agencies. 
The unlawful practice of law by those who 
are unauthorized to practice, is a subject of 
vital moment to the profession. In the past 
decade or two the field of our endeavor has 


been limited and reduced through lay en- 
croachments and unlawful practice of the 
law. If the public can be brought to a true 
appreciation of the high ideals of the legal 
profession, of the rigid standard of ethics 
required of our members; of the functions 
of the legal profession and its usefulness in 
community life, it is thought that the public 
will respond favorably and with a sense of 
intelligent appreciation of the wisdom in 
doing so, will return to our profession many 
fields of activity which are now usurped by 
others. Possibly a campaign of civic service, 
conducted by the Bar, will carry to the 
public a proper message concerning these 
subjects so formidable in its logic and 
reason that the present day questions of un- 
lawful practice and lay encroachments which 
are so acute and annoying, will automatic- 
ally be solved to our satisfaction. Such a 
result seems to this Committee to be entire- 
ly and reasonably possible if a coordinative 
effort along proper lines is put forth in a 
dignified manner. It is thought that the 
general campaign, if that word may be per- 
mitted, should cover four independent sub- 
jects, which subjects should receive the 
careful study and attention of the members 
of the Bar, and an earnest effort on the 
part of the members of the Bar to acquaint 
the public with the facts and conditions per- 
taining thereto. 

In the balance of this Report we will en- 
deavor to first outline those subjects and 
will then endeavor to briefly epitomize some 
of the many observations which may be 
made and presented in relation to those sub- 
jects, and in conclusion a suggested pro- 
gram for launching the campaign, as well 
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JUST HOME FOLK 


Said a great French philosopher to a friend, 
as they passed a stranger on the street one 
day: “I don’t like that man.”’ “‘But,’’ pro- 
tested the friend, “you don’t even know 
him.”’ “Il know,”’ said the philosopher; 
“that’s why | hate him.” 


To distrust those we do not know is 
more or less human. We prefer to do busi- 
ness with neighbors. We find them friendly, 
and feel that they have the same interests 
that we have. We trust them. For a full 
generation, Southern California folk have 
had this feeling toward Southern California 


Edison. It is a neighborly home institution. 
Neighbors own and manage it. They own 


property here as we do... . pay taxes here, 
as we do... have an interest, as we have, in 
better schools, better roads, better homes, 
better business, and in the general progress 
and prosperity of our community. They're 
just home folk. 


SOUTHERN CALIFORNIA EDISON COMPANY, LTD. 
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as a program for the accomplishment of its 
purpose, will be outlined. The general sub- 
ject seems to naturally divide itself into five 
separate and distinct topics of inquiry as 
follows : 
The law; 
The Courts; 
The Judiciary ; 
The Bar; 
. The welfare of the people. 

We will now present a brief narrative dis- 
cussion of the various subjects: 


Wik wh 


The Law 


The object of the bar in this respect 
should be in behalf of maintaining the 
majesty of the law, to counter the present 
tendency toward disrespect for the law and 
to bring to the people an understanding of 
the reason of the law, to the end that they 
will have a greater respect for the law. 
The law is a science but not nearly so mys- 
terious as the public generally believes. 
Lawyers are almost daily confronted with 
situations wherein the client is unable to 
understand why the law permits this, or pro- 
hibits that. These often are such as to af- 
ford fertile themes for amplification and 
public discussion by individual members of 
the bar, the result of which will be a better 
understanding by the public of the under- 
lying reason of the law. As this under- 
standing develops, the public’s respect for 
the law will increase. Some illustrative inci- 
dents in the administration of justice, which 
often perplex the laymen, are noted as fol- 
lows: The objection so commonly urged, 
“Incompetent, irrelevant and immaterial.” 
laymen as jurors, parties litigant, witnesses 
and onlookers hear this objection repeatedly. 
They do not understand it because it in- 
volves the application of scientific principles 
of law. On the contrary they usually mis- 
understand it as a method designed to shut 
out the truth, or to harass the opposing 
party or the witnesses. In consequence, they 
look upon it as mere nonsense and are 
shocked in the realization that the law per- 
mits it. Manifestly such conclusions lead 
them to lose respect for the law. Laymen 
are fully capable of understanding many of 
the rules of evidence involved in this ob- 
jection, when those reasons are once made 
clear. For instance, there is nothing in the 
fundamentals underlying the hearsay rule 
which is beyond the comprehension of the 
average layman. When once explained, the 
public will appreciate the fact that the 
“hearsay rule” is a potent instrumentality 


for the discovery of truth and the preven- 
tion of falsehood. So it is with the subject 
of “conclusions of witness” and an endless 
number of the rules of evidence, the appli- 
cation of which is made through the fore- 
going objection. The same observations ap- 
ply to the rules which define the incompe- 
tency of the witness. The reason of the 
rule which protects the sanctity of confi- 
dential communications between physician 
and patient, attorney and client, etc., is 
worthy and commendable, yet the public 
knows little of it. They often look upon it 
as a method of precluding the discovery of 
truth. The “Statute of Frauds” and the 
“Statute ef Limitations,” the doctrine of 
“Res Adjudicata,” yea, even “The Right of 
Appeal’—these precepts, principles and 
doctrines are abstruse to the laymen. They 
are often looked upon as instruments of 
oppression. Lawyers know that they are 
founded on reason and common sense and 
directly contribute in a very material way 
to the public good. If the public can be 
acquainted with these facts, its attitude to- 
ward, and sense of respect for the law will 
approach our own degree of reverence. The 
foregoing merely scratches the surface of a 
broad field of topics and subjects equally 
important and equally misunderstood by the 
public. 
The Courts 

In the past two decades various lay com- 
missions and bureaus have supplanted the 
courts. There is now prevalent certain agi- 
tation for other like commissions and bu- 
reaus to still further supplant the courts. 
We notice a growing tendency to arbitra- 
tion of commercial disputes. Lawyers by 
education, training, observation and experi- 
ence know the weaknesses of these innova- 
tions. We understand why adjudication 
through the medium of the courts assures 
“sure justice.” Laymen do not have the 
same advantage. The public’s view is 
blinded to all other considerations by the 
desire for expeditious determination. The 
tendency to encroach upon the judicial do- 
main finds ardent champjons in other pro- 
fessions. The medical profession believes 
that it is best fitted to judicially determine 
some subjects. The engineering profession 
believes that its members have natural tal- 
ent and the greatest ability to judicially 
determine most subjects. While no sense 
of modesty would preclude the accountants 
from undertaking the judicial determination 
of most any controversy. And the pity of 
it is that these other professions have been 
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to a considerable extent aggressive in ad- 
vancing their respective claims to preemi- 
nence, while ours has been silent. The ad- 
vancement of the science of jurisprudence 
is directly related to the functions of the 
courts. The domain of the courts cannot 
be appropriated by lay bureaus, commis- 
sions, etc., without the consent of the public. 
The public should be made acquainted with, 
and appreciative of the enduring funda- 
mentals of our judicial system. These alone 
are sufficient to establish the desirability of 
courts over other methods. 


The Judiciary 

The quality of the judiciary is a matter 
of foremost importance. There are many 
elements which directly determine the qual- 
ity of our judiciary. The matter of proper 
compensation has a material bearing upon 
the question. The method of selection is 
also a matter of great moment. Practicing 
lawyers are confident that because of their 
educational attainments, and their oppor- 
tunity for contact with and observation of 
judges and aspirants for those positions, 
they are better qualified than laymen to 
select the judiciary. This is correct in prin- 
ciple and is so recognized by many laymen. 
Another portion of the public however mis- 
understands or misinterprets the bar’s activ- 
ity in attempting to direct the public’s choice 
of judges. The consequence is that the 
bar’s plebiscite is ignored by many. The 
public is handicapped in such elections, be- 
cause it is not possessed of the scientific 
learning necessary to make a choice based 
upon qualifications, nor does it have any 
knowledge of judicial ethics and therefore 
is destitute of any measure by which to 
estimate judicial conduct. 

That a considerable portion of the pub- 
lic has no comprehension of the impartial 
position which a judge should occupy, is 
too often made manifest by communications 
addressed to judges concerning pending 
controversies, as well as other means, some 
of them insidious, often followed in an 
effort “to reach the Judge.” If the public 
can be made acquainted with the true posi- 
tion occupied by Judges; the real dignity 
of the position; the high plane of honor, 
independence and impartiality which should 
possess those who are favored with the 
position; the degradation of “bally hoo” 
devices and spectacular display in the solici- 
tation of votes; the vital importance of 
electing judges who are not enmeshed in 
entangling alliances, who are not subservi- 


ent to the dictates of any person, faction 
or clan—if the public can be brought to 
realize that the selection of Judges should 
be made solely upon considerations of learn- 
ing in the law, temperament, industry, fear- 
lessness, independence, honesty, integrity 
and the like, the public will naturally and 
willingly look to the bar for advisory guid- 
ance in these matters. With such an under- 
standing on the part of the public the qual- 
ity of the Bench will be greatly improved 
and the system of jurisprudence will be 
measurably advanced. The public will be 
interested in supporting legislation for ade- 
quately compensating such service and will 
be enthusiastic in supporting any plan which 
will insure the selection and election of 
better qualified judges. 


The Bar 

The legal profession has a definite and 
indispensable place in community life. In a 
general fashion this is understood by the 
sar. By the public, it is understood only 
to a limited extent. Our appreciation of its 
importance is evidenced by the increased 
educational requirements. Quite generally 
we require our youths to study for six or 
seven years, before we accord them recog- 
nition, as possessing the necessary qualifi- 
cations for admission. This foundation we 
require before we permit the student to 
take his position in community life, is a 
reasonable one. Yet in the past the senior 
members of the Bar have done little to in- 
sure or perpetuate the position of our fra- 
ternity in community life. The junior mem- 
ber of the bar emerges from five or six 
years of college grind, enthusiastic with the 
thrill of graduation and the anticipation of 
a new world to conquer, only to find himself 
suddenly thrown into an abyss of uncertain- 
ty and disappointment—the preserve which 
they have struggled so long and so hard to 
reach has been usurped and misappropriated 
by unauthorized and unqualified poachers— 
in the vernacular of the street, many are 
unable to obtain a job. The opportunity for 
employment by established firms is much 
limited because the field of law practice has 
been materially limited. Much which was 
formerly interesting and lucrative has van- 
ished, and the usefulness of the junior mem- 
ber of the bar is, because of lack of ex- 
perience, materially curtailed. The situation 
is critical when considered in relation to the 
ultimate destiny of the legal profession. The 
energetic and coordinated effort of the en- 
tire bar is required to meet it. 
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The Welfare of the People 

The objective of every worthy movement 
should be determined according to the wel- 
fare of the people. Ours is a government 
of law through men. Obviously therefore 
it is of preeminent importance that the 
people should have respect for the law. 
Some understanding by the public of the 
reason of the law seems to be a prerequisite 
to this attainment. An appreciation by the 
public of the true functions of the legal 
profession and its relative usefulness in 
community life, will resuit in less contro- 
versy, less litigation, greater happiness and 
contentment. What result can be more de- 
sirable for the public welfare? 


The Plan of Operation 

The foregoing observations only briefly 
epitomize a very few of the many matters 
of public concern. For some time past the 
various banks and Trust Companies have 
carried on a public campaign by printed 
matter and also by personal contact, the ob- 
jective of which has been the education of 
the public to the belief that Banks and 
Trust Companies are better qualified to per- 
form certain services of a legal character. 
This campaign on the part of the Banks and 
Trust Companies has succeeded to an aston- 
ishing degree, largely because the legal 
profession has remained passive and has 
allowed the field of their legitimate en- 
deavor to be thus usurped. 


Trust Companies Hold Meeting 

For some months past some of the larger 
Trust Companies have been holding meet- 
ings in their various institutions to which 
they have invited large numbers of the 
general public by invitation. These meetings 
have been generously attended, and on these 
occasions an address is usually delivered by 
some prominent official of the Trust Depart- 
ment, the essence of which is to sell to the 
people the idea of the Trust Company as 
an Executory or Testamentary Trustee. 
The attendance of these meetings, as well 
as the apparent success of the movement 
indicates quite conclusively the fact that the 
public of the present day is keenly *inter- 
ested in affairs concerning its welfare. The 
public can not be expected to have a pro- 
found understanding of the ramifications of 
the law and the people are at the mercy of 
those in whom they repose confidence in 
these particulars. The matters themselves 
are of vital importance to every person who 
has or is accumulating an estate and un- 
doubtedly is a source of much concern and 


worry to these persons. It is to be expected 
that they therefore anxiously embrace every 
opportunity presented by which they may be 
informed. The fact that they can be thusly 
apparently informed gratuitously naturally 
attracts them, and in consequence thereof 
they forsake the legal profession and the 
personal impartial service which only it is 
able to perform. Hearing only one side of 
the story, the usefulness of the legal pro- 
fession does not appear to them, and the 
importance of consulting independent and 
personal counsel never occurs to them. 

The encroachments which have been 
visited upon the legal profession in other 
respects have developed somewhat along the 
same lines, although undoubtedly in no other 
activity has so great a concerted effort been 
made to enter our domain as in the matter 
of testamentary documents. 


Public Will Comprehend the Functions 

The public of the present day is reason- 
ably well educated and fully competent to 
comprehend and appreciate the functions of 
the legal profession, its impartiality and ad- 
vantages in the common affairs of life, and 
it therefore seems manifest that if the Bar 
will put forth acoordinated effort of enlight- 
ening the public upon these various matters 
the public will in turn realize the worthiness 
of the functions of the legal profession and 
the desirability of utilizing those functions. 
Your committee therefore suggests that 
plans be immediately formulated for the 
purpose of carrying on a coordinated effort 
throughout the State by the members of the 
Bar, the purpose of which shall be to ad- 
vise and enlighten the public upon the true 
functions of the legal profession and its 
position in community life, to the end that 
the public may be accurately advised of the 
various problems and details to be consid- 
ered by its individual members in relation 
to the various questions which from time to 
time present themselves for solution in the 
ordinary course of human events. This 
should not be understood as a campaign of 
education, because it is far from that. It is 
rather in the nature of a campaign of civic 
service, because the result will be an im- 
partial presentation to the general public of 
pertinent matters for their consideration in 
relation to the legal aspects of the various 
episodes which are common to human exist- 
ence. It will result in a better understand- 
ing of the law on the part of the general 
public and in a better understanding of our 
profession. A more accurate and better 
understanding of the law and our system 
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HREE HUNDRED and NINETEEN lawyers and 
law firms in Wills prepared by them, named 
SECURITY-FIRST NATIONAL BANK as Executor, 


or as Trustee, or both. 


SECURITY-FIRST NATIONAL BANK does not 
draw Wills, but refers owners of Estates to their own 
attorneys. A long established policy of the Bank, when 
acting as Executor, has been to retain for the Estate 
the attorney who drew the Will and who is familiar 
with the client’s business. 


Independent, outside attorneys are always retained for 
all legal service and court appearances in connection 
_ with. Estates. 
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of jurisprudence by the public will result 
in greater respect for the law and for the 
legal profession, in consequence of which 
we may expect that greater confidence will 
be reposed in our profession, and the pub- 
lic will lend a more kindly ear and more 
energetic support to the efforts of our pro- 
fession, which have for their purpose the 
improvement of the science of jurisprud- 
ence and the administration of the law. It 
should not be a campaign of acrimony, cen- 
sure or conflict, nor should it be undertaken 
with the purpose of waging combat with any 
particular group outside of our profession. 


‘The Committee Recommendations 

*1. Appointment of a Committee of the 
members of the Board of Governors of the 
State Bar, to have general supervision of 
the organization of the work. It is thought 
that this is necessary in order to coordinate 
the effort of the members of the Bar 
throughout the entire state in an effective, 
aggressive, incessant and continuing cam- 
paign. 

2. The encouragement of the organization 
of local Bar Associations in all localities 
where there are ten or more members of 
the Bar. 

3. The division of the State into three 
Districts, one embracing that portion of the 
State south of the Tehachapi, one em- 
bracing that portion of the state north of 
the Tehachapi and inclusive of the San 
Francisco Bay region, and one embracing 
that portion of the state north of San Fran- 
cisco Bay region. 

4. The selection of a state wide commit- 
tee by the respective districts, which com- 
mittee shall consist of five from each dis- 
trict, and shall be charged with the respon- 
sibility of organizing and conducting the 
campaign with full power to appoint the 
necessary sub-committees. It is recom- 
mended that the Committee of the Board 
of Governors be ex officio members of this 


*Concurred in by Governors Swaffield and Bod- 
kin. Governor Crump not yet in accord with 
recommendation No. 1. 


State wide Committee in addition to the 
five members from each district. This state 
wide committee to be charged with the or- 
ganization of the work, the plan of selecting 
speakers and arranging for the program of 
meetings, the topics to be discussed and the 
nature and character of the discussion. 
Necessarily many sub-committees of a state 
wide character should be appointed, but it 
is thought that all such matters should be 
within the jurisdiction of the State wide 
Committee. The State wide Committee 
should have a title, which. should be care- 
fully selected; it is thought that its title 
should embrace the idea of civic service. 

5. It is recommended that in the prosecu- 
tion of the campaign, the State wide Com- 
mittee shall so organize the work as to make 
available every possible opportunity for 
designated speakers to appear before vari- 
ous luncheon, civic, political and other clubs, 
for the purpose of delivering addresses con- 
sistent with the prosecution of the work. It 
is also suggested that the State wide Com- 
mittee arrange a schedule of public meetings 
to be held in every locality periodically, at 
least four times each year at which an ad- 
dress will be delivered by a member of the 
Bar upon some one of the leading subjects. 

6. All addresses given by members of the 
Bar in furtherance of this campaign, either 
in such periodical meetings or otherwise, 
must be very carefully prepared and should 
in the opinion of the Committee, be censored 
to the end that the plan throughout the 
entire state may be well coordinated and 
that unnecessary animosities may be avoid- 
ed. These talks must be impersonal, as dis- 
tinguished from the idea of an appeal to 
the public on behalf of the legal profession. 
We must not convey the idea that we are 
appealing to the public for legal business. 
That is not the motive behind the project 
and therefore great care must be used in 
the addresses that the true motive behind 
the effort is not lost sight of. 


Respectfully submitted, 
RoLAND G. SWAFFIELD. 





THE JINX 


Walter E. Burke, Chairman of the Jinx Committee, wishes to get in 
touch with any members of the bar who can sing a song, tell a funny story, 
shake a leg, blow a horn or play any other instrument. Members are requested 
to inform Mr. Burke at once of fellow members who may be too timid to 
volunteer their services. Mr. Burke’s telephone number is TRinity 7067. 











Page 52 





LOS ANGELES BAR ASSOCIATION BULLETIN 





Late Interesting Cases on Automobile Negligence 


DOES DEFENDANT, BY PLEADING CONTRIBUTORY NEGLIGENCE, 
ADMIT HIS OWN NEGLIGENCE. WHEN IS A PRESUMPTION 
DISPELLED. MAY A STEP-CHILD SUE STEP-PARENT 


By Mark A. Hall, of the Los Angeles Bar 


Does Plea of Contributory Negligence 
Confess Defendant's Negligence? 

In Sheets v. S. P. Co., 81 C. D. 761, the 
Court again considers the question of 
whether a defendant, by pleading plaintiff's 
contributory negligence as a defense, un- 
qualifiedly admits his own negligence. The 
Court points out the confusion in the earlier 
cases, which seemed to hold that the de- 
fense of contributory negligence was in the 
nature of a confession and avoidance, and 
that a defendant pleading contributory neg- 
ligence thereby admitted his own culpable 
negligence. But the Court then holds that 
such is not the law, but that a. defendant 
may deny he was guilty of any negligence, 
and at the same time consistently claim that, 
even if the jury should find that he has 
been negligent, the plaintiff cannot recover 
if he was also guilty of negligence proxi- 
mately contributing to his injury. 

This confirms the recent decisions of the 
District Court of Appeal, cited in an article 
on this same subject in THE BULLETIN for 
September, 1930, p. 15. 


When is a Presumption Dispelled? 

In Smellie v. S. P. Co., 81 C. D. 788, the 
much-mooted question is again discussed, 
whether a disputable presumption is entire- 
ly overcome and dispelled as a matter of 
law by testimony to the contrary, or whether 
the presumption and the testimony merely 
produce a conflict of evidence to be deter- 
mined by the jury. 

Plaintiff’s decedent had been killed in a 
collision between a truck and a train. One 
of the defenses was contributory negligence. 
Plaintiff claimed the right to rely on the 
presumption “that the deceased took or- 
dinary care of his own concerns” (C.C.P. 
1963, subd. 4). Defendant contended, how- 
ever, that the presumption had been entirely 
dispelled by the testimony of the witness 
Ireland, which, if believed, might have indi- 
cated contributory negligence on the part 
of the deceased. 

In an able opinion, in which the author- 
ities are comprehensively reviewed, the 
Court points out: 

1. That a presumption is evidence, and 


may in certain cases outweigh positive evi- 
dence adduced against it. In such cases, 
the presumption on the one hand, and the 
adverse testimony on the other, both remain 
in the case, and merely create a conflict in 
the evidence. 

2. That where a presumption, however, 
is rebutted by the uncontradicted testimony 
of the party invoking it, or of his witness, 
it is entirely dispelled, and disappears from 
the case. In such event, the adverse testi- 
mony would prevail as a matter of law, over 
the presumption. 

3. But if the evidence adverse to the pre- 
sumption is adduced by the opposing party 
or his witnesses, the presumption is not ipso 
facto dispelled, but remains in the case. In 
such event, the presumption and the adverse 
testimony merely create a conflict in the 
evidence, and it is for the jury to determine 
between the presumption and the testimony. 

4. The witness who had given the adverse 
testimony in this case was one of the de- 
fendants, who had been called by the plain- 
tiff for examination under section 2055 
C.C.P. And the Court held that the testi- 
mony of such a witness is not, when weigh- 
ing it against a presumption, to be consid- 
ered as evidence of the party calling him, 
and that the testimony of such a witness 
does not dispel a presumption contrary 
thereto. 

(In this connection, however, a presump- 
tion should not be confused with an infer- 
ence. See article in THE BULLETIN for 
December, 1930, pp. 129-30, citing cases to 
the effect that an inference is entirely dis- 
pelled by direct and uncontroverted evi- 
dence to the contrary. ) 


MAY STEP-CHILD SUE FOR 
STEP-PARENT’S TORT? 

In Trudell v. Leatherby, 81 C. D. 878, the 
plaintiff, a minor, was injured while riding 
in a car driven by his step-mother. The 
child’s own mother died when he was very 
young, and his father had married again. 
The second wife never formally adopted 
the child, but “she was the only mother he 
ever knew.” They lived in the same home, 
and she regarded him as her own child. 
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Upon this state of facts, the Court declared 
the law as follows: 

1. A minor, unemancipated child cannot 
sustain a tort action against its parents or 
against persons who stand in loco parentis. 

2. A step-parent, merely by reason of 
that relationship to his step-child, does not 
stand in loco parentis. (The inference there- 
tore is that a step-child is not ipso facto 
debarred from maintaining a tort action 
aaginst the step-parent). 

3. But where the step-parent receives the 
step-child into his family and treats it as 
a member thereof, and in effect regards the 
child as his own, he does stand im loco 
parentis, and the step-child cannot maintain 
a tort action against him. 


MAY NEGLIGENCE OF ONE JOINT 
ADVENTURER BE IMPUTED TO 
THE OTHER, AS BETWEEN 
THEMSELVES? 

In Ledgerwood v. Ledgerwood, 65 C. A. 
D. 934, plaintiff, who was defendant’s 
mother, was injured while riding in a car 
driven by defendant. Defendent made the 
contention that the parties were joint ad- 
venturers, that the negligence of the defend- 
ant was therefore imputable to the plaintiff, 
and that accordingly she could not recover. 

The Court, however, points out that the 
doctrine of imputed negligence is applicable 
only in cases where the rights of third per- 
sons are involved; it being true that in such 
cases, where a third party is injured by the 
negligence of one joint adventurer, such 
negligence may be imputed to the other also, 
for the purpose of holding the latter liable 
to the third party. 

But where the controversy is between the 
two joint adventurers, the negligence of one 
cannot be imputed to the other for the pur- 
pose of making a showing of imputed con- 


tributory negligence on the part of the other - 


and thus relieving the first from liablity for 
his own negligence. In such a case, before 
the first can be relieved of such liability, 
it must appear that the other was guilty of 
some actual, independent contributory negli- 
gence. 


SPEED, “FAST,” “SLOW,” ETC. 


In Bennett v. Central, etc. Co., 65 C. A. 
D. 1104, there was a collision between an 
auto and a street car. The legal speed limit 
for street cars was 20 miles per hour. One 
of plantiff’s witnesses testified that the street 


car was going 30 to 35 miles per hour. 
Another plaintiff’s witness was permitted to 
testify, over defendant’s objection, that the 
street car was going “very rapidly, very 
fast’’; the objection being, under the author- 
ity of Diamond v. Weyerhauser, 148 Cal. 
540, and Rosander v. Market St. Ry. Co., 
89 Cal. App. 710, that such expressions as 
“fast,” “very fast,” “slow,” “speeding,” 
“crawling,” etc., are too uncertain and in- 
definite to be admissible as descriptive of 
speed. But the Court, in distinguishing the 
Diamond. and Rosander cases, interprets 
those cases to mean that such expressions 
are inadmissible, when standing alone, for 
the purpose of proving that a ‘vehicle is 
being driven in excess of a certain fixed 
speed limit” in miles per hour; but holds 
that they are admissible when used for the 
purpose of describing speed in a general 
way, and when they are not relied upon to 
establish a speed in miles per hour, in ex- 
cess of a legal speed limit—and particularly 
when they do not stand alone but are sup- 
ported by other testimony more definitely 
fixing the rate of speed. 


Judging Speed by Sound 


In the same case, the witness was permit- 
ted to testify that the street car was going 
“very fast,” although he did not see it, but 
formed his opinion from the sounds which 
he heard it make; and objection was made 
that “testimony as to speed, based upon 
sound, is inadmissible.” And while it ap- 
pears that testimony based upon sounds 
heard is not admissible to prove a specific 
rate of speed in miles per hour, yet the 
Court holds that it is proper for a witness, 
whose opinion is based upon sounds, to tell 
whether a car is going rapidly or slowly. 
“We think it is common knowledge, pos- 
sessed by every intelligent person, that 
sound made by rapidly moving vehicles 
differs very materially from that made by 
those moving slowly. * * * A person 
knows whether they are speeding or pro- 
ceeding at a moderate rate.” 


In Van Horne v. B. C. R. & N. R. Co., 
59 Iowa 33, the Court said that small differ- 
ences in speed cannot probably be deter- 
mined by sound, but that the difference be- 
tween the speed of a slowly-moving train 
and that of one moving rapidly could be 
distinguished quite easily, from the noises 
they made; and held that such evidence was 
admissible, but that its weight was for the 
jury. 
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MARK A. HALL 


announces 
the removal of his office to 
1011 TitLte GUARANTEE B.ipe. 
411 West FirtH STREET 
TRuinity 9601 
where he will continue in the general practice, specializing, however, 


the law of automobile negligence, and in matters involving 


automotive transportation before the Railroad Commission. 























SAVE EXPENSIVE OFFICE SPACE 


USE LYON’'S SPECIAL STORAGE 
ROOMS FOR VALUABLE RECORDS 





DURING PROBATE for as little as $2.50 per month 
PROCEEDINGS 


be sure goods of your cli- 
ent’s estate are in safe 
keeping. Store them in one 
of Lyon’s modern concrete 
warehouses conveniently lo- 
cated throughout Southern 
California. Special rooms 
for the storing of household 
goods, pianos, furs, auto- 
mobiles, valuables, records, 
etc. 


Lyon’s private room storage is particu- 
larly adaptable to the safe storing of 
valuable records not in every day use. 
Expensive office space now in use for 
records can be converted to other pur- 
poses. Documents or records will be 
quickly delivered to your office by sim- 
ply telephoning the Lyon warehouse. 











Phone Los Angeles REpublic 3131 
for details on Lyon’s special moving, 
storing, packing and shipping serv- 
ices. A representative will call at VAN 


your request. 
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The Del Monte State Bar Convention 


HIGH LIGHTS OF THE THREE-DAY SESSION 
By Ewell D. Moore, of the Los Angeles Bar 


Young Lowyers Have Inning 

Almost one entire session was given over 
to the younger members of the bar. Who- 
ever selected the speakers and their subjects 
is to be commended. “Overcrowding of the 
Bar,” “Problems Arising from the Admis- 
sion of Attorneys from Foreign Jurisdic- 
tions,” and “Moral Qualifications for Ad- 
mission to the Bar,” were ably and enter- 
tainingly discussed by Bert W. Levit, of 
San Francisco, Leo Anderson, of Los An- 
geles, and Marvin B. Sherwin, of Oakland, 
respectively. 

Amending Rule 3 

As was anticipated the subject of the 
Corporate Practice of the Law brought out 
the most interesting debate. The matter was 
put before the convention by Walter Mc- 
Govern, of San Francisco, who presented a 
resolution to amend Rule 3 of the Rules of 
Professional Conduct, providing, among 
other things, that a member of the State 
Bar shall not knowingly accept professional 
employment on behalf of any person, firm 
or corporation offered to him as a result 
of or as an incident to the activities of any 
unlicensed person, firm or corporation, that 
for compensation controls, directs or influ- 
ences such employment. 

While there was plenty of oratory (and 
anyone who thinks oratory is a lost art 
should go to a State Bar meeting) by the 
proponents of the resolution, there was, as 
a matter of fact, very little real opposition, 
and when the question was finally put, the 
amendment was unanimously adopted. Of 
course the Resolution is not Binding on the 
Board of Governors, and has only the force 
of a recommendation. 

The Resolution, as passed, is as follows: 

RESOLVED: That it is the sense of this 
Convention that Rule Three of the Rules of 
Professional Conduct of the State Bar, ap- 
proved by the Supreme Court of California 
on May 24, 1928, be amended as follows: 

“Rule 3: A member of the State Bar 
shall not employ any person, firm or cor- 
poration to solicit or obtain, or remuner- 
ate another for soliciting or obtaining 
professional employment for him; nor 
shall he directly or indirectly, share with 
any unlicensed person, firm or corpora- 
tion, compensation arising out of or inci- 
dental to professional employment, nor 
shall he directly or indirectly aid or abet 


any unlicensed person, firm or corporation 
to practice law or to receive compensa- 
tion therefrom; nor shall he knowingly 
accept professional employment on _be- 
half of any person, firm or corporation 
offered to him as a result of, or as an 
incident to, the activities of any unli- 
censed person, firm or corporation, that 
for compensation controls, directs or in- 
fluences such employment.” 


Money for Prosecutions 
Following the action in recommending 
the amendment of Rule 3, Marion P. Betty, 
of Los Angeles, proposed a resolution that 
the Board of Governors proceed forwith to 
institute proceedings against those engaged 
in unlawful practice, and to carry out this 
purpose, appropriated $10,000. This also 

carried. The Resolution follows: 

“BE IT RESOLVED, that it is the 
sense of this convention that the Board 
of Governors of the State Bar of Cali- 
fornia proceed forthwith to institute and 
prosecute necessary legal proceedings 
against all persons and corporations en- 
gaged directly or indirectly in the unlaw- 
ful practice of the law, and for that pur- 
pose appropriate the sum of Ten Thou- 
sand Dollars, or such additional sum as 
may be necessary to give effect thereto.” 


Functions and Services of the Lawyer 

At another page in this issue of THE 
BULLETIN will be found the report by Ro- 
land G. Swaffield, of the Committee of Fif- 
teen, on this subject. Coming at the very 
close of the convention, the address of Fred 
G. Athearn, of San Francisco, Chairman, 
and the report of Mr. Swaffield, neverthe- 
less attracted as much attention as any other 
single subject coming before the meeting. 
Certainly it met with the utmost enthusi- 
astic endorsement. 

Following the discussion of Mr. Athearn’s 
report (printed in the State Bar Journal, 
part II, October issue) and Mr. Swaffield’s 
recommendations, a resolution, proposed by 
Marion P. Betty, of Los Angeles, for the 
appropriation of $5,000. to carry on the 
campaign, was unanimously adopted. 

Attorneys’ Lien Law 

The convention went on record as favor- 
ing an attorneys’ lien law, the resolution pro- 
posed by Charles W. Dempster, of Los An- 
geles, being unanimously adopted. 
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The appointment of this Bank as 
Executor or Administrator of es- 
tates assures highly organized 
statewide service under the per- 
sonal supervision of experienced 


trust officers. 


Another helpful service is as de- 
pository under order of the Court 
for personal assets of estates in 
your hands.* This service, like- 
wise available at any one of 415 
banking offices, effects important 
economies in estate administra- 


tion. * Section 93, Bank Act 


Bank of America 


National Trust & Savings Association 


MEMBER FEDERAL RESERVE SYSTEM 


Bank of America National Trust & Savings Association ... 4 National Bank 
and Bank of America... @ California State Bank are identical in ownership and 
management ...415 offices in 243 California cities. 
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Changes in Labor Laws 
By Chas. F. Lowy, Member of Los Angeles Bar 


On August 14, 1931, the several impor- 
tant changes in the Labor laws enacted by 
the recent Legislature became effective. 
These changes, of interest to all lawyers, 
are here set forth: 


Preferred Wages 

Section 1204 Code of Civil Procedure, 
which provided that wages earned within 
60 days prior to assignment for the benefit 
of creditors not exceeding $100.00 for each 
workman were preferred, has been amended 
to the effect that wages earned within 90 
days and not exceeding $200.00 for each 
employee are preferred. The preference is 
now extended to apply in cases where the 
assignment is either formal or informal, or 
results from any proceedings in insolvency 
or receivership, or when any property is 
turned over to the creditors of a person or 
to a receiver or trustee, and such claims 
must now be paid as soon as the money is 
available. The procedure in the presenta- 
tion, collection and payment of claims is 
slightly changed. Where only a part of the 
wages are disputed the part not disputed 
must be paid. The courts are charged with 
the duty to order a receiver to pay such 
claims out of the first receipts of earnings 
of the receivership after paying current ex- 
penses. The same increase in amount and 
days is provided in cases of attachments 
and executions (Section 1206 C.C.P.) The 
creditor is now given the explicit right to 
contest the validity of such claims, and the 
release of the attachment does not bar 
further proceedings thereunder until the 
wage claims are paid (Section 1208 C.C.P.) 
A like increase in the preference is made 
by the amendment to Section 950 of the 
Probate Code, providing for labor claims 
against an estate. In serving notices of pre- 
ferred claims claimants must serve a copy 
on the debtor and creditor and file a copy 
thereof with the court issuing the writ; 
whereupon the court must make a notation 
on the dockets of every claim of which it 
receives a copy and must endorse on any 
execution or abstract of judgment issued 
subsequently in the case that it is issued 
subject to the rights of claimant thereunder, 
giving the names and amounts of all such 
preferred labor claims of which it has 
notice. 


II. 

Powers of Commissioner Extended 
(Section 7, Chapter 21, Statutes 1883.) 
The Commissioner, who heretofore had 

the right to take assignments of wages, is 
empowered to take claims for incidental 
expenses, accounts and advances, mechan- 
ics’ and other liens of workers, claims based 
on “stop orders” for wages and on bonds 
for labor, claims for damages for misrepre- 
sentation of conditions of employment, 
claims against employment agencies or their 
bondsmen, claims for unreturned bond 
money of workers and claims for penalties 
for non-payment of wages without being 
bound by any of the technical rules with 
reference to the validity of such assign- 
ments, such as the rule requiring the con- 
sent of the husband or wife, the filing of a 
lien for record before it is assigned, or the 
assigning of a claim for penalty after said 
claim has been incurred. He is given the 
right to file preferred claims, mechanics’ and 
other liens of workers in his name or in 
the name of the worker. Claims filed in his 
name must be after his investigation and 
facts are found to support the claims. The 
result of his investigation must be alleged 
in such cases. Various claimants may be 
joined by an exhibit where there is no valid 
reason why they should be stated separately. 
In all other respects the provisions of form- 
er statutes remain in full force and effect. 


III. 


Public Works 
Section 653c of the Penal Code is now 
amended to include subcontractors, and pro- 
vides that any penalties may be retained or 
withheld from the final payment, but not 
without full investigation by either the labor 
commission or the body awarding the con- 
tract. The contractor is given the right to 
withhold from any subcontractor under him 
sufficient sum to cover any penalties with- 
held from him, and where payment has al- 
ready been made to him the contractor may 
recover the amount of the penalty or for- 
feiture. 
IV. 

Prevailing Rate of Wages 

(Chapter 397, Statutes 1931.) 
Section 1 of the new act provides that 
not less than the general prevailing rate of 
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per diem wages for work of a similar char- 
acter in the locality in which the work was 
performed, and not less than the general 
prevailing rate of per diem wages for legal 
holiday and over-time work, shall be paid 
to all laborers, workmen and mechanics em- 
ployed on any public work; and Section 2 
of the act provides that the public body 
awarding any such contract shall ascertain 
the prevailing rate for each type of work 
and specify such general prevailing rate in 
bids and contracts, and makes it mandatory 
upon the contractor and subcontractor to 
pay such specified rates, and for a failure 
there is a forfeiture of $10.00 for each 
laborer for each calendar day, or portion 
thereof, where such laborers are paid less 
than the stipulated rate. The act further 
provides for withholding such forfeitures 
from amounts due on the contract from the 
final payment, but not without full investi- 
gation by the labor commission of the 
awarding body. The contractor and sub- 
contractor are required to keep an. accurate 
record showing the names and occupations 
of all laborers, workmen and mechanics em- 
ployed by him in connection with the work, 
and showing the actual per diem wages paid 
to each of such workers, and such record 
must be open for inspection. Section 5 pro- 
vides that any officer, agent or representa- 
tive of the State, or any political subdivi- 
sion, district or municipality thereof, who 
wilfully shall violate, or omit to comply 
with, any of the provisions of this act, and 
any contractor or subcontractor, or agent 
or representative thereof, who shall neglect 
to keep, or cause to be kept, an accurate 
record of the names, occupation and actual 
wages paid to each laborer, workman and 
mechanic, or who shall refuse access to the 
books to persons entitled thereto, shall be 
guilty of misdemeanor. 


V. 
Alien Workmen on Public Works 
(Statutes 1931, Chapter 398.) 
(new) 

The employment of aliens on _ public 
works by contractors or subcontractors, ex- 
cept in cases of extraordinary emergency, 
is prohibited. Where such emergency exists 
the contractor must give to the awarding 
body within 30 days a report setting forth 
the nature of said emergency and contain- 
ing the name of such alien and each date 
he was permitted to work, and a failure to 
file such report within said time is prima 
facie evidence that no such extraordinary 


emergency existed. An accurate record 
showing the names and citizenship of all 
workers shall be kept and be open for in- 
spection. Section 2 of the act provides for 
a forfeiture of $10.00 for each alien know- 
ingly employed in the execution of said 
contract for each calendar day, or portion 
thereof, during which such alien is per- 
mitted or required to labor in violation of 
the provisions of the act, and each contract 
shall contain such provisions. The penalties 
or forfeitures shall not be withheld without 
full investigation by the awarding body or 
by the labor commission, and a contractor 
may withhold such penalties from a sub- 
contractor for the latter’s failure to comply 
with the terms of this act. 

The term “alien” as used in the act is 
defined to mean any person who is not a 
born or fully naturalized citizen of the 
United States. 

Any officer, agent or representative of the 
State or of any political subdivision or dis- 
trict thereof, who shall violate, or omit to 
comply with, any of the provisions of the 
act, and any contractor or subcontractor, or 
agent or representative thereof, who shall 
fail to keep, or cause to be kept, an accurate 
record as provided in the act, or who shall 
refuse to allow access to the same to proper 
officials, is guilty of misdemeanor, subject 
to a fine not exceeding $500.00, or by im- 
prisonment for not exceeding six months, Or 
both, in the discretion of the court. 


VI. 
Wage Laws 
(Statute 1929, Chapter 202. ) 


Section 3 of the act, defining wages or 
compensation, adds wages earned on com- 
mission basis, and further provides that ‘“‘no 
provision of this act can in any way be 
contravened or set aside by a private agree- 
ment, whether written, oral or implied.” 

A new section (5a) has been added to 
the act, and provides: 

“In case of a dispute over wages, the 
employer must pay, without condition, 
and within the time set by this act, all 
wages, or parts of wages, conceded by 
him to be due, leaving to the worker all 
remedies he or she might otherwise be 
entitled to as to any balance he or she 
may claim.” 

Section 7 of the act imposes a duty upon 
the commissioner to investigate any viola- 
tion of this act, and institute actions for 
penalties in cases as he may deem proper, 
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and to enforce generally the provisions of 
the act. 

Section 8 authorizes any district attorney 
or prosecuting attorney to prosecute such 
violation independently of the labor com- 
mission, and any wage claimant may sue 
directly or through an assignee for any 
wages or penalty. 


VII. 
Act Authorizing Issuance of Stock 
to Employees 
(Chapter 34, Statutes 1921.) 
Has been repealed. 


VIII. 
Limitation in Personal Property Liens 
(Section 305la Civil Code. ) 

This section is amended by requiring 
actual written notice to the owner in cases 
of liens in excess of $100.00. In automo- 
bile cases the legal owner in the registra- 
tion certificate is deemed to be the holder 
of the legal title to the car. 


IX. 

Foreclosure of Mechanics’ Liens 
(Section 29 of Statutes 1925—Establish- 
ment of Municipal Courts.) 

Enforcement of mechanics’ liens not ex- 
ceeding $2,000.00 is placed within the juris- 
diction of the Municipal Courts. 


X. 
Statute of Fraud 

(Section 1973 Code of Civil Procedure. ) 

The act is amended by Section 1973a, 
relating to agreements in writing, which 
provides, among other things, that an agree- 
ment authorizing or employing an agent or 
broker to purchase or sell real estate for 
compensation or a commission must be in 
writing; and a contract to sell or a sale of 
personal property of the value of $500.00 
and upwards must be in writing unless the 
buyer shall accept part of the property con- 


tracted to be sold or sold, and actually re- 
ceives the same or gives something in earn- 
est to bind the contract, or in part payment. 


XI. 
Proceedings in Justices’ Courts 
Section 1426 of the Penal Code has been 
amended, and provides among other things 
that: 

“In charging an offense, each count 
shall contain, and shall be sufficient if it 
contains in substance, a statement that 
the accused has committed some public 
offense therein specified. Such statement 
may be made in ordinary and concise 
language without any technical averments 
or any allegations of matter not essential 
to be proved. It may be in the words of 
the enactment describing the offense or 
declaring the matter to be a public of- 
fense, or in any words sufficient to give 
the accused notice of the offense of which 
he is accused. In charging theft, it shall 
be sufficient to allege that the defendant 
unlawfully took the labor or property of 
another.” 


XII. 
Jursidiction of Justices’ Courts 

Section 112 of the Code of Civil Proced- 
ure is amended, and provides in effect that 
in communities having a population of 
30,000, or more, justices’ courts have juris- 
diction of demands, exclusive of interest, 
or the value of the property, to $1,000.00, 
or less ; and in cases of equity, when pleaded 
as defensive matter or by way of cross- 
complaint. In Communities having a popu- 
lation of less than 30,000 the jurisdiction is 
$300.00. 

Several other amendments affecting our 
Labor Laws have been enacted in the last 
session of the Legislature, but are not 
deemed of sufficient importance to refer to 
in this article. 





The Junior Bar 


ITS PURPOSES AND ACHIEVEMENTS 
By Leo Anderson, of the Los Angeles Bar 


For the past three years the junior bar 
committee of the Los Angeles Bar Assoc- 
ciation has gradually grown in size and ex- 
tended its operations in connection with the 
work of the Association. This Junior com- 
mittee is composed of all members of the 


Bar Association who were admitted by 
examination and have been practicing in 
California for less than five years. The 
membership at this time is approximately 
five hundred men. 

This committee has taken up a number 
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of activities in connection with bar associa- 
tion work, including the work of checking 
all of the California Reports and California 
Appellate Reports in furtherance of the 
work of the California Code Commission, 
and its members act as secretaries of all of 
the committees of the Los Angeles Bar As- 
sociation. 

One of its most successful and helpful 
activities has been the extension of the 
acquaintanceship of its members. This has 
been accomplished through a series of meet- 
ings, and a strictly social gathering held in 
July, at the Bel Air Country Club. The 
July meeting included a golf tournament 
and a tennis tournament, both of which 
were well attended, and was followed by a 
get-together in the locker room of the coun- 
try club and at a dinner prepared by the 
Bel Air Country Club. Approximately 110 
members of the organization were present 
at this meeting which in itself shows the 


spirit and interest which the younger mem- 
bers of the bar are displaying in the activ- 
ities of their organization. Speaking of the 
spirit of good-fellowship and congeniality 
as displayed at the July meeting, Hubert 
Morrow expressed the sentiments of the 
entire group present when he said, “It is 
one of the finest meetings I have had the 
pleasure of attending in a long time.” 

In recognition of the activities of the 
junior committee, its chairman was recently 
made a member of the Bulletin Committee, 
and in interest of democracy and represent- 
ative government it has been suggested that 
a member of the committee be made an un- 
official member of the Board of Trustees. 
The method for accomplishing this has not 
been arrived at, but the suggestion has merit 
and a group of 500 young lawyers certain- 
ly should have representation, and direct 
representation, on the Board of Trustees 
which governs the entire organization. 





A Corporate Trustee 
for Your Clients 


HEN you are planning for a corporate Trustee for a client... 
either an estate, or any other form of trust ... we invite you 
to make full use of any service we can render. 


Our Trust Officers, realizing our community of interest with Mem- 
bers of the Bar, and havinga high regard for the ethics of the 
legal profession, are ready to extend a maximum of cooperation at 


all times. 


Main Office, Fifth and Spring 
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Book Reviews 


BUREAUCRACY TRIUMPHANT; by Carleton 
Kemp Alien, M.C., M.A., of Lincoln’s 
Inn, Barrister-at-Law; late Professor of 
Jurisprudence and Fellow of University 
College, Oxford; Oxford University 
Press, 114 Fifth Avenue, New York. 
Humphrey Milford; $2.25. 

Students of politics who have observed 
the growth of bureaucratic government in 
this country in recent years will find much 
of interest in this book. The author has 
taken for his theme the growing tendency 
of the administrative departments in Eng- 
land to encroach upon the constitutional 
rights of the individual and to exercise their 
authority in an arbitrary and unconscionable 
manner. Under the present system in that 
country, an increasing amount of legislative 
power is being delegated to local authorities 
and to departments whose function should 
be administrative, instead of judicial or leg- 
islative. 

“Tt is no longer possible to find the law 
which most intimately affects the citizens’ 
life in statutes and decisions. Much of it 
must be sought in the not very accessible 
regulations of minor authorities which work 
by anything but legal methods. Against 
their rulings there is in many cases no ap- 
peal to the ordinary courts.” 

This writer complains that the present 
danger lies in the fact that the local author- 
ities and departments of government are not 
only legislators, but that they are also the 
judges and interpreters of their own legis- 
lation. In the same way that the legislature 
of California is giving authority to various 
commissions to adopt rules and regulations, 
Parliament is delegating its authority to 
governmental bodies. 

“In all these matters, legislative and ju- 
dicial, what is really happening is that Par- 
liament is getting rid of its own respon- 
sibilities. It is a short and easy method of 
legislation to delegate wide and ill-defined 
powers to subordinate bodies. Doubtless it 
saves the time and simplifies the labours of 
the House of Commons, but the practical 
result is that the proper jurisdiction of the 
courts is ousted. A statute is passed in full 
publicity, under a running fire of analysis, 
criticism, and amendment in both Houses; 
the regulations of departments and _ local 
authorities are created by the tortuous pro- 
cesses of the official mind and curtained 
from the vulgar gaze by departmental ‘dis- 


x99 


cretion’. 


The tendency of government to become 
more bureaucratic has been especially no- 
ticeable since the beginning of the war. 
Government resists the claims of individ- 
uals by obstruction and by delay until the 
patience of the claimants is exhausted and 
they are ready to take a poor settlement 
rather than to wait for justice. The con- 
clusion of this author is that in England, 
the French maxim ‘The State is an honest 
man’ is not true. “Its dishonesty is the 
worse because it combines the method of 
the bully, who has all the odds in his favor, 
with those of the casuist, who can make the 
worse appear the ‘better reason.” 

Professor Allen asserts that the tradition- 
al English boast of equality before the law 
is rapidly evaporating, when there is a con- 
test between government and an individual. 
He cites many illustrations of the growing 
evil tendency for government to become 
bureaucratic. It may be that the growth of 
bureaucratic government in the United 
States is unavoidable; that there is no other 
way for government to operate when social 
conditions become so complex. But whether 
or not the growth in the direction of gov- 
ernment by commissions and departments is 
inevitable, the author has performed a real 
service in calling attention to the abuses 
which have arisen in connection with this 
development. 

BrrNEY DONNELL. 


THE INVISIBLE GOVERNMENT, by William 
Bennett Munro; The MacMillan Com- 
pany ; $1.75. 

THE MAKERS OF THE UNWRITTEN CONSTI- 
TUTION, by William Bennett Munro; The 
MacMillan Company ; $1.50. 

These two small volumes are not law- 
books, yet they contain much that is of 
interest to the lawyer. They are evidence 
that the author, formerly of Harvard, but 
now at the California Institute of Tech- 
nology, is possessed of a keen, analytical 
mind, and a facile pen, which, withal, is 
touched by provocative satire. 

Professor Munro’s thesis in “The In- 
visible Government” is that all govern- 
ments, wheresoever they operate, are sub- 
ject to, and are largely controlled by, 
invisible influences and forces. In devel- 
oping this thesis, he writes of fundamen- 
talism in politics, the myth of popular 
sovereignty, the law of the pendulum, 
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government propaganda, the money 
power, and our strengthening sectional- 
ism. Of these various chapters, the one 
devoted to fundamentalism in politics is 
the most interesting. It is the contention 
of the author that “there are literally 
millions of Americans who decline to ac- 
cept things on faith in the realm of re- 
ligion, but who do not have the slightest 
compunction about swallowing the catch- 
words, phrases, formulas, and slogans 
that go to make up a creed in politics. 
They scoff at the miracles of Holy Writ, 
but are continually looking for the mirac- 
ulous in government, or what would be 
miraculous if it ever happened—the con- 
duct of a government according to busi- 
ness principles.” 


The lawyer, above all others, knows 
that the meaning of the Constitution of 
the United States is not to be ascertained 
by a mere reading of that document. Ju- 
dicial opinions, legislative and administra- 
tive action, and governmental usages, all 
play a part in the development of the so- 
called “unwritten constitution.” In an 
introductory chapter, Professor Munro 
explains how and why the unwritten con- 
stitution has developed. In succeeding 
chapters, he singles out for discussion 
four men whose contributions to the mak- 
ing of the unwritten constitution have 
been of special importance. These men 
are Alexander Hamilton, to whom is 
credited the economic supremacy of the 
federal government; John Marshall, who 
widened and strengthened the implied 
powers of the national government; An- 
drew Jackson, who infused generous por- 
tions of democracy into the American 
political system; and Woodrow Wilson, 
who demonstrated and emphasized the 
powers of leadership which might be as- 
sumed by the President in our system of 
government. 


In contrasting the Jeffersonian, Jack- 
sonian, and Wilsonian brands of democ- 
racy, Professor Munro concludes that 
“To Jefferson, democracy involved keep- 
ing the activities of government within 
narrow limits. But Jackson had no fear 
that government would undertake too 
much, nor had Wilson. Jefferson was a 
philosophical liberal, firm in his alle- 
giance to phrases, as Wilson also was. 
Jackson, by way of contrast with both, 
did not coin phrases or propound theories, 


but acted in response to an unerring dem- 
ocratic intuition.” 
ALBERT E. Marks. 


For THE DeFEeNCcE (The Life of Sir Ed- 
ward Marshall Hall) by Edward Marjori- 
banks, M.P. The Macmillan Company, 
New York; pp. 464. 

For the Defence is the biography of an 
English lawyer and a narration of his pro- 
fessional career. The subject of the bi- 
ography was neither a famous political fig- 
ure nor did he achieve renown as a jurist 
partaking in the molding of judicial prin- 
ciples. Yet, so clear-cut is the picture 
sketched by the biographer, that there 
emerges the portrait of a strong, dynamic 
individual, a leader of the bar by virtue of 
his sheer forceful personality and genuine 
ability. 

Sir Edward Marshall Hall was a barrister 
who practiced, for the most part, in the 
criminal divisions. By reason of his strik- 
ing physique, his forensic power, and his 
skill as a strategist and cross-examiner, he 
lifted himself to the position where he was 
conceded to be the leading practitioner of 
his day. He figured in some of the most 
sensational murder cases in England, and 
when he died, in 1927, his fellow lawyers 
were unanimous in their opinion that there 
was none to take his place. 

For the Defence makes fascinating read- 
ing. It is chock-full of interesting cases, 
particularly of a criminal nature, and is re- 
plete with examples of masterly stratagems 
and eloquent appeals to the court and jury. 
Marshall Hall’s deep knowledge of medical 
jurisprudence, his especial learning in pois- 
on and fire-arm matters, and his manner of 
handling juries cannot but be interesting to 
all lawyers. Mr. Marjoribanks, by telling 
the high-lights and limiting himself only to 
the legal aspects of his subject’s career, pro- 
vides a background of British procedure 
and trials which is both informative and ab- 
sorbing. 

This excellent book is recommended as 
a tonic and a bracer. The figure of Mar- 
shall Hall, stalking through the court rooms, 
eloquent and impetuous, fighting for the 
cause of his client at all costs, winning his 
way in a splendid and dominant fashion, 
should serve as an inspiration and a re- 
juvenator to those of us who may occasion- 
ally feel unduly buffeted by the trials and 
tribulations of modern law practice. 

WituiaM E, BALTER. 
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For the first time, the Charter provisions are thoroughly 
annotated, with leading cases and authorities cited. The 
work was compiled by Erwin P. Werner, City Attorney, 
Frederick von Schrader and William H. Neal, Assistant 
City Attorneys. 


For the first time, the Charter of the City of Los Angeles 
is handsomely finished in regulation book binding, dark 
green in color with gold stampings on the cover. It will 
make an attractive addition to any lawyer's library. 


Price $2.50 


Parker, Stone & Baird Co., Publishers 


241 East Fourth St. Los Angeles, Calif. 

















